
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



236 HARVARD LAW REVIEW. 

court. No such reason, he says, demands control of an injunction, which 
operates in personam. In proper cases it would not infringe any rights repre- 
sented by the receiver, and a state court is as competent to pass on the propriety 
of it as a federal court Mr. Coutts admits, however, that the three state court 
decisions in favor of his view do not give the subject the consideration it 
deserves. A Michigan case is opposed, and it may well be doubted if the 
Supreme Court of the United States will decide that the act was intended to 
give such power. 



Foreign Judgments as Evidence of the Rights Founded upon 
Them. — A recent article in the Columbia Law Review contains a concise and 
scholarly summary of a large subject. History of the Adoption of Section I. of 
Article IV. of the United States Constitution and a Consideration of the Effect 
on fudgments of that Section and of Federal Legislation, by George P. Costi- 
gan, Jr., 4 Columbia L. Rev. 470 (Nov. 1904). That well-known section, 
enlarging upon a provision in the Articles of Confederation, provides that "full 
faith and credit" shall be given in each state to the public acts, records, and 
judicial proceedings of every other state, and that Congress shall prescribe 
the method of proof and the effect thereof. Congress at once exceeded the 
authority here given by exercising, in connection with it, the right given by 
the Constitution to legislate in aid of the general judicial power. For the acts 
of 1790 and of 1804, since incorporated in the Revised Statutes (sec. 905), gave 
to judgments by courts of the territories and possessions, as well as of the 
states, "full faith and credit" in every court "within the United States." 
Mr. Costigan notes that judicial legislation completed the circle by securing a 
like recognition throughout the land for judgments of the federal courts. 

While most foreign judgments seem to have been merely prima facie evi- 
dence of matters properly adjudicated, the Constitution made sister-state judg- 
ments conclusive evidence, open only to the defense of lack of jurisdiction and 
to such other defenses as could be brought against them where they were 
rendered. The writer believes that the constitutional provision is self-execut- 
ing without the statutes, and that, upon a demurrer to a complaint which alleges 
a sister-state judgment but does not authenticate it as required by statute, the 
question may yet come before the Supreme Court. Other points discussed are 
the application of those enactments to judgments of justices of the peace and 
to state judgments sued upon in courts of the Philippine Islands, for example, 
which are perhaps not literally "within the United States." 

In contrasting the treatment of foreign and of sister-state judgments Mr. 
Costigan seems to take a position regarding comity that may be open to mis- 
understanding. Citing Hilton v. Guyot (159 U. S. 113), he says that "what 
comity sustains, unfriendliness can take away," and that "comity does not 
require us to do more by others than they do by us." It seems the better 
opinion that the admission to-day of many foreign judgments as conclusive 
evidence is based not upon curtesy but upon law justified by our own conven- 
ience. Dicey, Conflict of Laws 10. Since the business of the courts is 
merely to enforce the common law of which comity has thus become a recog- 
nized part, they may have no regard for their own kindly or unkindly feelings 
toward a foreign state. The Nereide, 9 Cranch (U. S.) 388, 422. It is only 
by_ legislation that foreign judgments may be deprived of the right they now 
enjoy under the principle of comity. 



Rescission by Parol Agreement. —The same number of the Columbia 
Law Review contains an instructive article in text-book style by Professor 
Williston. Rescission by Parol Agreement, 4 Columbia L. Rev. 455. The 
discussion is concerned with the incidents and effect of a parol agreement to 
rescind, and is based on the proposition that such an agreement, in order to 
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effectuate its purpose must possess all the requisites of a binding contract. 
The subject is divided into three parts : in the first of these the primary prop- 
osition is laid down, with a statement of the exceptions which have been recog- 
nized by some courts when a unilateral contract is concerned ; in the second 
the application of the doctrine to written contracts is examined, with especial 
reference to the effect of a subsequent contract covering the same subject 
matter ; and the effect of a parol agreement to discharge an obligation under 
seal occupies the third part. 

In explaining his primary rule, the writer makes the statement that an agree- 
ment to rescind an executory bilateral contract, whether made before or after 
breach, is valid, because the promise of one party to give up his rights is con- 
sideration for the like promise by the other. Such a proposition would seem 
to need qualification, for, in the case of an agreement entered into after a 
material breach, it is hard to perceive what consideration is given by the party 
in default. His right against the other, if it may be correctly termed a right, 
is unenforceable because of his own material breach ; and of course the sur- 
render of an unenforceable right is neither a detriment to the promisor nor a 
benefit to the promisee. 

Canadian Copyright in its Constitutional and Legal Aspects. II. A. R. 
Clute. 24 Can. L. T. 347. 

Comparative Roman Law. Part I. James Williams. 30 L. Mag. & Rev. 70. 

Congo State, The; A Review of the International Position. G. G. Philli- 
more. A review of the controversy between the British government and that of 
the Congo State as to deficiencies in the method of administration in the Congo 
State. 29 L. Mag. & Rev. 385. 

Control of Public Utilities, The. William H. Bailey. Discussing the regulation 
of rates by a city council under authority delegated by the legislature. 12 Am. 
Law. 444. 

Crown as Corporation, The. W. Harrison Moore. 20 L. Quar. Rev. 351. 

Doctrine of Waiver, The. Colin P. Campbell. Laying down a general rule, and 
contending that a waiver requires a consideration or facts equivalent to an 
estoppel to support it. 3 Mich. L. Rev. 9. 

Equitable Doctrine of Marshalling the Assets of a Decedent's Estate 
for the Payment of Debts, The. C. B. Garnett. 11 Va. L. Reg. 175. See 
Notes, p. 221. 

Exclusive Power of Congress to Regulate Interstate and Foreign Com- 
merce, The. David Walter Brown. 4 Columbia L. Rev. 490. 

Federal Common Law. Hundson Cary. Contending that there is a federal com- 
mon law as distinguished from the common law of the various states. 10 Va. L. 
Reg. 475. 

Fire Insurance as an Indemnity Contract. Roy Elias Ressler. 59 Cent. L. J. 
364. 

Free Church Case, The. R. M. Williamson. Supporting the recent decision of 
the House of Lords. 20 L. Quar. Rev. 415. 

Gambling and Cognate Vices. John R. Dos Bassos. Contending that such vices 
are merely mala prohibita, and advocating less harsh laws respecting them. 14 
Yale L. J. 9. 

Has a State Court Jurisdiction to Issue an Injunction against a Receiver 
Appointed by a Federal Court? W. A. Coutts. 59 Cent. L. J. 382. See 
supra. 

History of the Adoption of Sec I. of Art. IV. of the U. S. Constitution, 
and a Consideration of the Effect on Judgments of that Section and 
of Federal Legislation. Geo. P. Costigan,Jr. 4 Columbia L. Rev. 470. See 
supra. 

Injuries Occasioned by Third Persons. G. S. Holmested. Pointing out some 
apparently contradictory propositions found in the authorities. 40 Can. L. J. 769. 

Judge-made Law. A. H. F. Lefroy. Suggesting certain lines along which, accord- 
ing to the writer, judges make, rather than interpret law. 20 L. Quar. Rev. 399. 

Land Transfer Question, The. W. Strachan. Suggesting a revised system of 
registration of title. 20 L. Quar. Rev. 427. 

Liability of a Manufacturer for Injuries to Third Persons from Improp- 
erly Constructed Articles, The. Glenda Burke Slaymaker. 59 Cent. L. J. 
3 2 4- 
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Liability of Telegraph Companies for Negligence in Transmission or 

Delivery of Messages, The. III. and IV. Graham B. Smedley. 10 Va. L. 

Reg. 507. 
Loans for the Making or Payment of Wagers. A. V. Dicey. A brief article to 

the effect that such loans do not come within the terms of the Gaming Act, 1892. 

20 L. Quar. Rev. 436. 
Massachusetts Proposition for an Employers' Compensation Act, The. 

Epaphroditus Peck. Showing the present unsatisfactory state of the law, and 

approving the Massachusetts proposition. 14 Yale L. J. 18. 
May a Murderer Profit by his Crime? L. P. M. Considering the question 

whether a murderer can succeed to the property of the deceased to which, except 

for the crime, he would be entitled. 1 N. C. J. of L. 532. 
Moral Consideration in Pennsylvania. I. Joseph P. McKeehan. 9 Dickinson 

Forum 1. 
Mortgages of Moveables. Anon. Discussing briefly the state of the Indian law 

0.1 the subject, and the need of legislation. 6 Bombay L. Rep. 193. 
Municipal Corporations. Theodore £>. Gottlieb. An historical sketch of the 

origin and development of municipal corporations. 27 N. J. L. J. 325. 
Neutrality of Great Britain, The : The Foreign Enlistment Act, 1870. 

N. W. Sibley. 29 L. Mag. & Rev. 454. 
Notice, Condition, and Declaration. — The Dominion Railway Act, Sec. 

246. A. A'ives Hall. Arguing for an interpretation that will prevent railroads 

from contracting so as to relieve themselves from liability for negligence. 3 Can. 

L. Rev. 495. 
Practical Question in the Law of Fraudulent Conveyances, A. Linton D. 

Landrum. Showing error of the construction of recording acts which holds 

unrecorded conveyances void only as to lien creditors ; and finding for other 

creditors without notice relief in equity on grounds of fraud and estoppel. 59 

Cent. L. J. 344. 
Putting in One's Own Case on Cross-examination. John H. Wigmore. An 

examination of the different rules upon the question with a strong condemnation 

of the so-called " federal rule " which confines the cross-examination to matters 

brought out in the direct examination. 14 Yale L. J. 26. 
Recent Cases as to Winding up Orders. C. S. Machines. 40 Can. L. J. 726. 
Reconstruction of Companies. Frank Evans. Defining reconstruction and sug- 
gesting modes of accomplishing it. 20 L. Quar. Rev. 392. 
Rescission by Parol Agreement. Samuel Williston. 4 Columbia L. Rev. 455. 

See supra. 
Right to Retain an Advocate, The. Edward S. Cox-Sinclair. Discussing the 

right of an advocate to refuse upon some personal ground to appear on behalf of 

a litigant. 29 L. Mag. & Rev. 406. 
Russian Raids on Neutral Commerce. Edwin Maxey. Showing that by the 

weight of authority food-stuffs are not contraband of war. 3 Mich. L. Rev. 1. 
Sales under Deeds of Trust. E. R. F. Wells. Discussing the rights of bona fide 

purchasers at unauthorized sales. 10 Va. L. Reg. 491. 
Subrogation- K. S. Ramaswami Sastry. A discussion of the law of India as to 

subrogation by operation of law. 3 Madras Leg. Comp. 39. 
Surrender. Herbert Thorndike Tiffany. A full treatment of the subject. 3 Mich. 

L. Rev. 18. 
Swedish Lawbook of 1734, The: An Early Germanic Codification. Wilhelm 

Chydenius. Discussing the provisions of the code on which is based the civil law 

of Sweden. 20 L. Quar. Rev. 377. 
Topics of Malabar Law, — Temples. Anon. Classifying temples and discussing 

public interference with so-called " private " temples, when their property is not 

well administered. 14 Madras L. J- 195. 



